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regulatory organization for which the
Commission is the appropriate regu-
latory agency, for which action review
may be sought pursuant to § 201.420,
may be made by any person aggrieved
thereby.

(2) Summary entry. A stay may be en-
tered summarily, without notice and
opportunity for hearing.

(3) Expedited consideration. Where the
action complained of has already taken
effect and the motion for stay is filed
within 10 days of the effectiveness of
the action, or where the action com-
plained of, will, by its terms, take ef-
fect within five days of the filing of the
motion for stay, the consideration of
and decision on the motion for a stay
shall be expedited in every way, con-
sistent with the Commission’s other re-
sponsibilities. Where consideration will
be expedited, persons opposing the mo-
tion for a stay may file a statement in
opposition within two days of service
of the motion unless the Commission,
by written order, shall specify a dif-
ferent period.

§ 201.410 Appeal of initial decisions by
hearing officers.

(a) Petition for review; when available.
In any proceeding in which an initial
decision is made by a hearing officer,
any party, and any other person who
would have been entitled to judicial re-
view of the decision entered therein if
the Commission itself had made the de-
cision, may file a petition for review of
the decision with the Commission.

(b) Procedure. The petition for review
of an initial decision shall be filed with
the Commission within such time after
service of the initial decision as pre-
scribed by the hearing officer pursuant
to § 201.360(b). The petition shall set
forth the specific findings and conclu-
sions of the initial decision as to which
exception is taken, together with sup-
porting reasons for each exception.
Supporting reasons may be stated in
summary form. Any exception to an
initial decision not stated in the peti-
tion for review, or in a previously filed
proposed finding made pursuant to
§ 201.340, may, at the discretion of the
Commission, be deemed to have been
waived by the petitioner.

(c) Financial disclosure statement re-
quirement. Any person who files a peti-

tion for review of an initial decision
that asserts that person’s inability to
pay either disgorgement, interest or a
penalty shall file with the opening
brief a sworn financial disclosure state-
ment containing the information speci-
fied in § 201.630(b).

(d) Opposition to review. A party may
seek leave to file a brief in opposition
to a petition for review within five
days of the filing of the petition. The
Commission will grant leave, or order
the filing of an opposition on its own
motion, only if it determines that
briefing will significantly aid the
decisional process. A brief in opposi-
tion shall identify those issues which
do not warrant consideration by the
Commission and shall state succinctly
the reasons therefore.

(e) Prerequisite to judicial review. Pur-
suant to Section 704 of the Administra-
tive Procedure Act, 5 U.S.C. 704, a peti-
tion to the Commission for review of
an initial decision is a prerequisite to
the seeking of judicial review of a final
order entered pursuant to such deci-
sion.

§ 201.411 Commission consideration of
initial decisions by hearing officers.

(a) Scope of review. The Commission
may affirm, reverse, modify, set aside
or remand for further proceedings, in
whole or in part, an initial decision by
a hearing officer and may make any
findings or conclusions that in its judg-
ment are proper and on the basis of the
record.

(b) Standards for granting review pur-
suant to a petition for review—(1) Manda-
tory review. After a petition for review
has been filed, the Commission shall
review any initial decision that:

(i) Denies any request for action pur-
suant to Section 8(a) or Section 8(c) of
the Securities Act of 1933, 15 U.S.C.
77h(a), (c), or the first sentence of Sec-
tion 12(d) of the Exchange Act, 15
U.S.C. 78l(d);

(ii) Suspends trading in a security
pursuant to Section 12(k) of the Ex-
change Act, 15 U.S.C. 78l(k); or

(iii) Is in a case of adjudication (as
defined in 5 U.S.C. 551) not required to
be determined on the record after no-
tice and opportunity for hearing (ex-
cept to the extent there is involved a
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matter described in 5 U.S.C. 554(a) (1)
through (6)).

(2) Discretionary review. The Commis-
sion may decline to review any other
decision. In determining whether to
grant review, the Commission shall
consider whether the petition for re-
view makes a reasonable showing that:

(i) A prejudicial error was committed
in the conduct of the proceeding; or

(ii) The decision embodies:
(A) A finding or conclusion of mate-

rial fact that is clearly erroneous; or
(B) A conclusion of law that is erro-

neous; or
(C) An exercise of discretion or deci-

sion of law or policy that is important
and that the Commission should re-
view.

(c) Commission review other than pur-
suant to a petition for review. The Com-
mission may, on its own initiative,
order review of any initial decision, or
a portion of any initial decision, within
21 days after the end of the period es-
tablished for filing a petition for re-
view pursuant to § 201.410(b) or any
brief in opposition to a petition for re-
view permitted pursuant to § 201.410(d).
A party who does not intend to file a
petition for review, and who desires the
Commission’s determination whether
to order review on its own initiative to
be made in a shorter time, may make a
motion for an expedited decision, ac-
companied by a written statement that
the party waives its right to file a peti-
tion for review. The vote of one mem-
ber of the Commission, conveyed to the
Secretary, shall be sufficient to bring a
matter before the Commission for re-
view.

(d) Limitations on matters reviewed. Re-
view by the Commission of an initial
decision shall be limited to the issues
specified in the petition for review or
the issues, if any, specified in the brief-
ing schedule order issued pursuant to
§ 201.450(a). On notice to all parties,
however, the Commission may, at any
time prior to issuance of its decision,
raise and determine any other matters
that it deems material, with oppor-
tunity for oral or written argument
thereon by the parties.

(e) Summary affirmance. The Commis-
sion may summarily affirm an initial
decision based upon the petition for re-
view and any response thereto, without

further briefing, if it finds that no
issue raised in the petition for review
warrants further consideration by the
Commission.

(f) Failure to obtain a majority. In the
event a majority of participating Com-
missioners do not agree to a disposi-
tion on the merits, the initial decision
shall be of no effect, and an order will
be issued in accordance with this re-
sult.

§ 201.420 Appeal of determinations by
self-regulatory organizations.

(a) Application for review; when avail-
able. An application for review by the
Commission may be filed by any person
who is aggrieved by a self-regulatory
organization determination as to which
a notice is required to be filed with the
Commission pursuant to Section
19(d)(1) of the Exchange Act, 15 U.S.C.
78s(d)(1). Such determinations include
any:

(1) Final disciplinary sanction;
(2) Denial or conditioning of member-

ship or participation;
(3) Prohibition or limitation in re-

spect to access to services offered by
that self-regulatory organization or a
member thereof; or

(4) Bar from association.
(b) Procedure. An application for re-

view may be filed with the Commission
pursuant to § 201.151 within 30 days
after notice of the determination was
filed with the Commission pursuant to
Section 19(d)(1) of the Exchange Act, 15
U.S.C. 78s(d)(1), and received by the ag-
grieved person applying for review. The
application shall be served by the ap-
plicant on the self-regulatory organiza-
tion. The application shall identify the
determination complained of, set forth
in summary form a brief statement of
alleged errors in the determination and
supporting reasons therefor and state
an address where the applicant can be
served with the record index. The ap-
plication shall be accompanied by the
notice of appearance required by
§ 201.102(d).

(c) Determination not stayed. Filing an
application for review with the Com-
mission pursuant to paragraph (b) of
this section shall not operate as a stay
of the complained of determination
made by the self-regulatory organiza-
tion unless the Commission otherwise
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